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In the Court of Appeals of the District of Columbia. 


No. 2674. 

Laura May Burke, <fcc., Appellant, 

vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 55023. 

Laura May Burke, Administratrix of the Estate of Walter L. 

Burke, Deceased, Plaintiff, 
vs. 

The District of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entided cause, to-wit: 

1 Declaration. 

Filed September 17, 1912.. 

In the Supreme Court of the District of Columbia. 

Law. No. 55026. 

Laura May Burke, Administratrix of the Estate of Walter L. 

Burke, Deceased, 

vs. 

The District of Columbia. 

The plaintiff, Laura May Burke, Administratrix of the estate of 
Walter L. Burke, deceased, duly appointed such by the Supreme 
Court of the District of Columbia, holding the Probate Court, and 
who now brings here her letters of administration in that behalf, sues 
the defendant, the District of Columbia, a municipal corporation, 
having in charge the streets, avenues and other public highways of 
said District for that on to wit the 12th dav of June, A. D., 1912, 
and for a long time prior thereto thare was and still is a certain 
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2 LAURA MAY BURKE, ETC., VS. 

common and public highwaySwii ich'iaf anfi 
in said District known as ineltth btiw ^ . gald District for 

sued as such by the mhab'tante v “th e same 5 ’ and £or that - the de ' 
passing and repassing ° n and , j knowing the premises was 

fendant thi District «t condition as that the 

bound to keep said hl S h " a > ° f lhe passage of such persons on, 
same might and shomd Le sate ^ £ n t0 wlt the day and 

over anti across the sam , ^ pri0 r thereto, to wit, tor the 

ysar aloresaid, and tor ‘ 8 P gtreet wa8 oul 0 f repair and 

period ot sixty days the said high feason q{ the negligence and 

in a dangerous and uusa District‘of Columbia, of allot which 

detauit of tne defendant tl *“. . ^ t h a t across said highway 

d6laU the sa.d defendant had nouc^ h ^t^^ 6t reet 

o or Street, in the Count} atoiesm , . 0 f two neW 

2 and Guard Street in the imm^ate * w ° lflh Sireet 

houses known as and numbe r dangerous depression of the Width 
.Northeast; there was a certam datg F ^ wit tw0 and mm¬ 
ol to wit two feet mne in the~ surlate of a trench which had 

half inches caused by a ; ‘ d opene d across sa.d highway or 

been, prior to me da : e t , at ° n r ™ n 7and wrongful failure of the de¬ 
street, and by reason ol the n-g Z sa .d depression and make 

fendant to repair said street ; aforesaid safe for the passage over 
the said Twe.fth Street at tne,paint amre^ ^ ^ ^ duty t|) do> a l- 

the same of persons using ^ existence of said depression 

though the defendant had not 1 * fth str eet at the point atore- 
and the dangerouscond nontot » nQt perfomung and regarding 
cn rt tne said defendant ne i n prrlio;enilY permitted and 

its duty in the premises wrong u.iy e main in a dangerous and 
anowed said street or " a ^^SKd by means and in con- 
unsafe condition and ou P ntea t a te then and there on the day 
sequence of which the pountaiff f> “^ong and over said Sireet in 
and year aforesaid, w hde L ® f ® an d wliiie he, the said intestate 
an automobile at the pia , wag Ly reason of said automo- 

“as exercising due care and artw,™ ^ amomobile and so in- 

bde striking said depiess.o , ea{ er ^ as a resu it of said injury he 

iured that on the next da , plaintiff's intestate was due to 

& "hich said injury and d*th ofjhu at id and the 


'""ht C Widow of damage and who will 

3 minor in the future by reason of 

the death* 1 of*]plaintiff’s ^‘^y^tha^by'mason of the premises a 
Whereupon the plaintiff - Y as administratrix as aforesaid, as 

causa of action has ? c ^^ Drov ^ e d for the benefit of as s ^« 

bv the statute in such ca^e p Therefore she brings this 

V.t? *”£ ™ .< Ten Thousand D.,l» 

S ($10,000) besidis costs of suit. MIIlL AN & SMITH 

EDWARD H. BURKE. 

Att’ys for Plaintiff- 



T ' ' ‘ -T, 
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THE DISTRICT OF COLUMBIA. 


Plea. 

Filed October 10, 1912. 


Now comes the defendant, and for plea to the declaration filed 
herein, and to each count thereof, says it is not guilty in manner 
and form as allegad in said declaration. 

E H. THOMAS, 

F. 11. S., 

Attorney for Defendant. 


Joinder of Issue. 

Filed October 10, 1912. 

******** 

The plaintiff joins issue on the defendant’s plea filed herein. 

M1LLAN & SMITH, 
Attorneys for Plaintiff. 


4 Supreme Court of the District of Columbia. 

Monday, January 19, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 


Come here again the parties aforesaid, in manner aforesaid, and 
the same jury respited Thursday last who, after the same case is 
given them in charge, upon their oath say they find said issue in 
favor of the defendant. Thereupon the plaintiff, by her attorneys, 
waive the filing of a motion for a new trial; whereupon judgment on 
verdict is ordered: Therefore it is considered that the plaintiff take 
nothing by her suit, and that the defendant go thereof without day, 
and recover against th 3 plaintiff its costs of defense to be taxed by 
the Clerk, and have execution thereof. 

Thereupon the plaintiff, by her attorneys, in open court notes an 
appeal to the Appellate Court, and tha penalty of the bond on such 
appeal is fixed in the sum of $100.00 or by depositing in the cause 
the sum of $50.00. 

Memoranda. 

January 27. 1914.—Appeal bond approved and filed. 

March 2. 1914.—Bill of Exceptions submitted. 

March 13. 1914.—Time to file transcript of record extended to 
April 17, 1914, inclusive. 
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5 Supreme Court of the 'District of Columbia. 

Friday, March 13,1914. 

s^„„ resumed pureu.nt to .djouremeu., Mr. Ju.tic, li.ru.rd 
presiding. ^ * 

sutohted^refn,*”oworders the^OTie'of^record^s^the^hn^of^the 

noting thereof at the trial. 


Assignment of Error. 
Filed March 14, 1914. 


(1) The Court erred in directing a verdict^ for defendant.^ 


Designation of Record. 

Filed March 14, 1914. 

^ ^ 

jaaiis ssAEfs^sjusf ” - 

<» gK^ita*l£m“«»diS"ta. f« filing me- 

* ord. , . .. 

6 U) This designation. jflLLAN & SMITH ’- •* 

Attorneys for Plaintiff . 

To Cured n. Syme, E«1, ^SreTwH, Bed rri.h 

Take notice that we have this 1 ^ tri t f Columbia the fore- 

af&ssr - record on ap - 

peal in the above-styled cause. MILL AN * SMITH, 

4 a. _.n.n ^ Til——. 


‘ ‘I 

4 _ ni..h.hff 
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7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein ffied, conv of which is made 
part of this transcript, in cause No. 55023 at Law, wherein Laura 
May Burke, Administratrix, &c. is Plaintiff and The District of Co¬ 
lumbia is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
saal of said Court, at the City of Washington, in said District, this 
25th day of March, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


8 In the Supreme Court of the District of Columbia. 

At Law. No. —. 

Laura May Burke. Administratrix of the Estate of Walter L. 

Burke, Deceased, Plaintiff, 
vs. 

District of Columbia, Defendant. 

Please taka notice that the bill of exceptions in the above-styled 
cause, copy of which is herewith handed you. will be submitted for 
settlement to Mr. Justice Barnard, hoMing Circuit Court No. 1 , on 
Monday March 2nd, 1914, at the opening of Court. 

MILL AN & SMITH, 
Attorneys for Plaintiff. 

To Conrad H. Syme, Esq., Attorney for Defendant. 

Service of a copy of the foregoing motion and of the bill of excep¬ 
tions the^p’n referred to, acknowledged this 17 day of February, 
A. D., 1914. 

CONRAD H. SYME, 

ii., 


Attorney for Defendant. 
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In the Supreme Court of the District of Columbia. 

At Law. No. 55026. 


Laura May Administratrix 

vs. 

District of Columbia, Defendant. 

Bill of Exceptions. 

Be it remembered that on the ^j* * ^/| a ' 0 f f t h e" S u p"r e m e Court of 
before Honorable Job Ba ^ a ^ d j ' regu i ar i y empaneled, the above 
the District of Columbia an < J > J regularly joined between 

^ bo* p.- h.a— 

an opening statement to the jury, 

The plaintiff to maintain, th eissues orBurke was 
witness Dr. Clacgett Gray, who tea condition 0 n the 12th 

brought to SiHeV Hosp,tel m an uncon ^ q{ the thirteenth of 
dav of June, 1912, and died Were m i i? an d on cross-examina- 

June, without hnvmg regained ^ ~ the cause of his death, 

tion that he was not in a position to 

Further to maintain the ^ UeS ™thri poh^t^’efendanCs^ounsel 

Laura May Burke was worn. At <{» ; ig the duly appointed 
admitted in open Court that• P J ^ ate of w alter T.. Burke. 

10 fhd qualified administratrix e es t Walter L. 

deceased. Thereupon the • w ' t "^ t hWv-four years; was an 

gnssss 

Whereupon further to 

plaint’ff cal'ed a« a wt nes. wwtrio p oweT Cnmpanv. and ha° '' e ^ n 
in the emplov of *he I otoma j; ne work: on the date of the 

for ten rears; i= foreman of o ■ with witness in Brookland, 

death of Wa»er B. B-rVe. ^.^"ir, . Vaseline truck, the hack 
to get acquainted wth ’’ f n ®w a nd four and a half feet wide, 
part of which was about six feet long < ^ tbe (r , ick a „d the en- 

with the seat about two ^ a top m with standards two 

nine under the sea . T gi , an d two in front, the two middle 

feet from the rear, two on the wf)? driving and in ehargJ of 

posts being back of the seat. ab Burke how the line' ran , 

^ between Si^S^ 

£*££a beside witness; Burke was m 
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back of the automobile on the tool box, talking to witness about the 
lines; there was a ditch across Twelfth Street extending about two 
feet from the gutter; did not think it was very much of a ditch, but 
when the machine hit it, it joked the machine right smart and 
Kauffman said “My God, Burke has fell oft”; stopped the 

11 machine about fifty feet from where Burke was lying Burke 
was unconscious and witness and Kauffman placed him in the 

machine; witness looked at ditch next day. It was about three or 
four inches deep, about two feet wide; took Burke to Sibley Hos¬ 
pital; and upon cross-examination, that when the accident hap¬ 
pened Burke was sitting on a tool box on west side of truck with his 
feet hanging over side of the truck; witness was looking straight 
ahead, but did not see trench until he got on top of it; the trench was 
something like two or three inches deep, according to witness’s esti¬ 
mate; but witness d.d not measure it; the sides were worn out like 
any ordinary hollow, and from its appearance there was no sug¬ 
gestion thai there was going to be danger; when Kauffman ex¬ 
claimed that Burke had fallen off they were about forty-fire feet 
from the trench; when the machine went over the cLtch, Kauffman 
said “My God, Burke has fell off”, and witness glanced around and 
saw him faking and brought the machine to a s.op. It was about 
forty-five feet from the trench to where Burke was lying on the 
ground; the machine was going about fourteen or fifteen miles an 
hour and witness thought there was no danger in going over the 
trench; it was kind of a lktie hollow, three or four inches deep; kind 
of hoiiovved out; it had sunk down a little; truck had no railing 
along the s.de of it and Burke was sitting on the tool box, so he 
could catch ho.d of the standard, but does not know whether he had 
hold of the standard or no-; ail four wheels of the truck passed over 
the trench; made a report to his Company that the trench was some¬ 
thing Lke two or three inches deep and upen re-direct examination 
that Burke was “kmd of laying” in the gutter where they picked 
him up; when he first saw the trench he was about fifteen or 

12 twenty feet away; can stop his machine going at the speed 
it wa , in a’ out thirty or forty feet; and upon re-cross exami- 

na ion, .hat the too; lox upon which Burke was sitting is about 
twelve inches high and the side of the car is fourteen inches; tool 
box did not stick up alove the sides; the tool box has a smooth top; 
he cannot account for Burke fa ling of “without just at the minute 
we struck that hole it may be that the jar of the wagon had throwed 
him off % and the machine going on he went along with the ma¬ 
chine is the reason he did not fall right at the ditch. The mechan¬ 
ism of the car is on the front part and the front of the car is there¬ 
fore heavier than the rear; Burke was sitting right behind witness; 
the jar was nothing unusual; “we get some worse than that in some 
places.” 

Thereupon further to maintain the issues on her part joined the 
plaintiff ca’led Dr. L. W. Glazebrook who testified that he treated 
Burke at the Sihley Hospital on June 12th, for a fractured skull: 
and that he died the next night of shock following hemorrhage of 
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tne scaip. 

Thereupon plaintiff further fe d ' thaT heTs adriver of a bread 
called Vv. A. Connellke condition during the month of 

wagon and familiar with dent ; passed by it twice a 

13 June, 1912 of th ® s S en d reme mbers the jolt it used to give 
day; recall the ditch a probau.y two and a uait 

him every ume ne went over it, l J e “ Wl J e; sometimes lie would 
or three inches deep an^ a o ^ ^ ^ his s h eives woaid upset and 
forget about it and cro.si g about the ditch he would go 

his bread lad out; when i 8 . he „ uaer; supposes tlie duch 

around it, by driving to the .nbaccident, prouably longer; the con- 
was there sixty days pr.or to ti J ne dav 0 f uie accident as 

dilion of the di.ch was about Ul ® ; a ‘ e . that "the ditch was dug 
he has testified; u P«^«“si““e street from two bondings 
pretty many auo.s io . were worn some of course, but l 

erec-fcd on tne east Side, its g a good shake up when 

left enough of a roug j=e h tUefe m Apr.l—the hrst of 
you pass.a ove-r It. ^ remembers seeing people working on 
April, or the ia..t ot - t j iere W as room enough to pass 

it but does not remember ai0 ng side the curb and in 

without going oter |he dneh by dm ^ in the same 

going north ne would sometimes a ^ ^ out of the street almost, 

Jhe l trenc'h wo«e on the east side of the street than on the wes 

side of the street. . . .. , 

Further to maintain ** teslifiedUnit he is employed by 

ploved^in June 1912; **" **?£&%* with Mr Love at 
occasion when he was killed , he truck with one seat in the front 
that time. It wtu. a behind the seat, which ran 

U and had a tool box in the ba k,^ nQt slide either way. 

across the bed of the . behind Mr. Love, with his feet 
Burke was sitting on t e °°{ uck , md there was a standard right m 
hanging over the side of . were CO nnng down Lwelfth 

front of him at his left hand .as’in ^y ^ machin e ran, and 

Street going south there was d Burke and bounced him off the 
when it ran into the ditch it j {eU Burke was lying in the 

truck; he saw Burkes shado - f rom t b e place where the 

street probably twenty-five or tli £ *®^ ction in the street between 
jar happened; there was no f ed and witness felt no other 

{he ditch and the point® the ditch; the cut was big enough for 
jar than the one from crou g s bovel; the machine in which 

a man to work in with a pi ‘ t itg back i s not more than 

thn T were riding was eight e a «mall truck; the rear of the tool 

ten* h. *»U | ”r. d» t~l >»« 

ass afar-si'S-«- *.*■— -- 
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chine, he thinks; running into a ditch like the one in question would 
cause a considerable jar, because ail of that weight wouid go down 
with a sudden jo.t on the spring and the recoil would cause a con¬ 
sideralle jar; had r.dden on the tool box himtexf and seen others do 
it. Burke’s View was cut off some by Mr. Love, who sat in front of 
him; and upon cross-examination, that the toot box was piobably 
ten or tweive inches in height aid the sides of the truck came up to 
within about an inch oi the top of the tool lox, the latter 

15 being a Lttie higher than the side of the machine; the lox 
was not jo.ted out of position; there were no loose siones lying 

in the road to his knowledge; does not know whether both wheeis of 
the truck struck the trench, but they got the jar by the machine 
going over it; does not think Burke’s lody was lying in the gutter, 
but in the street; d*d not take particular notice of the trench, but a 
ditch dug that way and sunk down would be different from an ordi¬ 
nary wear in the road. This ditch did not look like it was right 
square cut down. Upon redirect examination, that the tool box 
weighed al out two or three hundred pounds and was not fastened 
down; and upon re-cross examination, that the truck was trave Hing 
at a speed of between twelve and fifteen miles an hour—something 
like that, docs not think as much as fifteen. 

Further to maintain the issu3s on her part joined, the plaintiff 
called Harold J. Herbert who testified that in 1912 he drove up 
and down Twelfth Street every morning, coming and going to 
market from his place of business and remembers the accident whin 
Burke was killed; that the Street was in a bad condition prior to 
Burke’s death; that after the Street had bein dug up he always drove 
around it, because he had eggs in his wagon and would not drive 
over it on account of them. There was room for wagons to pass by 
going close to the opposite curb; does not recall the depth of the 
ditch; but knows it was too bad to drive over and he ahvays drove 
around it; that this condition prevailed for something Lke sixty 
days; that Twelfth Street is a macadamized road—a smooth road; 
would not drive over the trench because it would break his 

16 eggs; never drove over it; was driving a wagon when Burke 
was killed; thinks did not drive over a week or so after that 

and the only change in the ditch was once when it was dug up and 
filled up; and upon cross-examination, that he went up and down 
Twelfth Street every day in the week shortly before the accident; 
that the trench extended across the street, and left room for a wagon 
to pass a little over on the west side; that the edges of the trench, 
had been broken down and he does not know how deep it was; that 
the same trench was fi.lsd up and again dug up and filled; thinks it 
was the same trench, never noticed but one trench there at one time. 

Further to maintain the issues on her part joined, th2 plaintiff 
called Burr W. Hough, who testifbd that re is a carpenter, resided 
at 2800 Twelfth Street, in June, 1912; had lived then for ei"ht 
yean; remembers the accident to Burke, but did not see it. The 
trench was dug up in the Spring, after March; it settled like all other 
2—2674a 
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ditches and when the accident happen^ ^[Tde^d"!* 
ba.f mci.es to u.rce incites deep, pco.aUy q{ ^ turb 

tended acioss ihe Sueel 10 \'n * condition in which ic was on 

and dad been probamv a n dent happened. Tlie norta 

the lZUi day of June, wnen the acc.d.nt^ W ^ ^ ^itch; 

line of witness s yard ^ • in tbe street between this ditch and 

there were no other obstructions soJth hereof; tlie road is a 

twenty-five to fony-h.e , eondnion; the ditch was finally 

macadamized road in a . Au uitj . uus seen wagons go over 

til.ed about the e.ecenih day ^8 ^ thal we re in the wagon up 

the trench when they "° u ‘ ^ and when automobiles would 

and down and out over toeit ,. ouch> , an(J young people 

17 go over it people ^oalu , 10 i v and tlie machine 

17 fvou.d laugh like it was ^ h T may have seen 

would Louiid; and up - h l ench had been filled up and 

a Utile hump in the ."S^on cmne from tin settling, like 
heaped up a little, but thrown back loose in it the trench will 
when dirt is dug out andIt ‘ oyer it wou id knock some stones 
settle, and supposes wagoiis go g it was a long 

a* r - ssl ...»-I* - *.“ 

the depth of it. 

Further to maintain the js^ties on her _^art ^^ditches were in 

called Mrs. Roberta \. Hot oh ' wUh frozjn earth, which 

the street during the wmter a^ w^grme ditch was longer than 
earth sank; does no near about the same ;that the m° rn >ug 

the other,but thinks the. looked at the trench and found 

after the accident she went out a saying that something 

two hohow places, about whmh ? she.had beenm^ ^ inch deep ; 

was going to happen, that the - they would get 

and as wagons and automo..ilea wou ; d go had ^ ^ . a 

a wave-like motion (indicating) .t^.^ did not break in two. 

wonder an automobile g 8 ereea ble all winter and she had noticed 
The street had been ver\ dua & n no * eav exactly how long 

its ***>* «» 

the condition h L t h ev would look level and then it would 

in and then for a httle wh two occasions; does 

stsss c zsJs 

18 r § <*“■» ,h ““ , ' re ”* 

disagreeable condition in the street. 

• , 0 „•*». 

' called ns a witness ft *’ Burke was injured: noticed that 

place of the accident two da - < t^ ^ eagt tn the west all the way 

there was a trench ex,er '' 1 ; measurements of the trench : nw about 
across 'he street; made some ; hes w idt—'he leneth of the 

~ ,M * ■" the “ y “ r0 “ 
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the street—for a v out fourteen feet it was deeper than any other part; 
for eight or ten feet on each side it was not very deep, but noticeable, 
but in th3 o'.her part it was two and a half inches deep and two feet 
nine inches wide to fourteen feet long; that this ditch extended west 
from the middle of the street about seven feet; and upon cross-ex¬ 
amination that the measurement was made by laying a plank across 
the trench and measuring from the lower edge of the plank to the 
bottom edge of the trench. The ditch may have been deeper in 
some parts than where he measured, and it may not have been that 
deep in o'her parts; measured the deepest part across and it was 
fourteen feet long and two feet nine inches broad; it was near about 
the center of the street that he made the measurement; if anything 
more to the west than to the east ; the trench extended seven or eight 
feet to the west and that many feet to the east. 

Q. You measured a little west of the center of the street, I under¬ 
stand you to say? 

By the Court: About to the center of the street he measured 
and what he measured was fourteen f?et long to the center 

19 of the street; seven feet each way, that is his statement. 

Witness: That is the deepest part of the cut; it was a little 
either way; the sides of the trench were a little sloping. 

Thereupon the depostion de bene esse of William J. Cook was 
read in substance a= follows: witness was in the grocery business in 
June, 1912, and drove up and down Twelfth Street several times 
daily. Remembers the trench where Burke was killed. It left just 
room enough on the west side for a wagon to na«s; the condition of 
the street was very bad during the spring and up to June twelfth. 
Judges the trench was something like three feet wide and three or 
four inches deep: deeper at some places than others. Thinks it had 
been in that condition for months. Snoke to Officer Harry S f roman 
about it and wa* referred by him to Superintendent of Roads; and 
upon crocs examination that the road was in good condition, except 
for the ditch. This trench wa« pointed out to him as the one where 
Burke was killed. It was filled up shortlv after the accident. 
Thinks it had been fi’led up several time® before. Didn’t measure 
its depth; the trench he «poke about to Stroman was the one that 
ran nearly across the street. It was worse than the others. Thinks 
he spoke to Stroman about it about two weeks before the accident. 

Whereupon the plaintiff announced her case in chief closed. 

20 Whereupon to mainlain the issues on its part joined the 
defendant called as a witness G. V. Rector, an employe of 

the Engineer Department of the District of Columbia, who testified 
that he made a sketch of Twelfth S^eet, between Franklin and* 
Girard Street, northeast, which sketch was produced and showed that 
the roadway at the point in question is a forty foot roadway, includ¬ 
ing cobble gutters, four feet wide: that the gas main is two feet from 
the east ed"e of the we«t gutter and the gas trench six feet from the 
west side of the cobble gutter; that the street is macadamized; the 
bottom course being two inch stone; the top course one inch and 
dressed with screening and very fine stone. 
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Thereupon to further maintain the issues on its part joined the de¬ 
fendant called as a witness Du>can D. Ransdell, an employe of 
the Washington Gas Light Company for about seventeen years who 
test fLd that the gas tr nch in question was dug on April 2SJi, 1912, 
and fill:d the same day. 

Thereupon to further maintain the issues on its part joined the de¬ 
fendant called a* a w ; tnes« Sylvester E. Burns, an employe of the 
Washington Ga* Light Company and general foreman of its men on 
the s 4 re:t. who testified that he is inspector of trenches and recalls 
the trench where the accident happened; that the trench was filled 
by shoveling in dirt to a depth of four or *ix inches and ramming the 
same, which process was continued until the ditch was filled when 
the macadam was put on top; the surface wa« left in fairly good con¬ 
dition—at out an inch or an inch and a half raise, rounded off a lit¬ 
tle; went bv the place about six times in the next month ; judges he 
saw the trench in June; was bound to have seen it; does not 

21 remember the last L'me — saw the trench prior to June 12th; 
when — last saw the trench prior to June 12th it was in 

fairly good condition, or he would have noticed it, going over it on 
the motorcycle it would have given him a bump; does not remem¬ 
ber just wha+ depression wa« there at that time; does not remember 
anv repairs between April 26th, and June 12th. And upon cross- 
examination that he doe* not remember the trench, except from hav¬ 
ing ridden over it; and is testifying from general recollection and 
has no independent recollection of the matter; testified that the ditch 
was in fairly good condition after April 28th, because he went past 
it on his motorcycle and nothing attracted his attention; if anything 
was wrong, did not see it; thinks he would have seen it if anything 
was wrong. 

Whereupon to further maintain the issues on its part joined the 
defendant caled as a witness Francis X. Higdon, who built the 
houses with which the trenches were connected, who testified that he 
saw the gas trench tided; and it seemed to be in “very good shape”— 
as good as any of it is; thinks the last time he saw the trench was 
about June and it seemed to be all right; did not notice anything 
dangerous; knows Connellee. who testified for plaintiff; talked with 
him this morning. Connellee told him that the part of the road 
that was in that bad shape was the side next to the two houses; on the 
opposite side of the street it was all right. And upon cross-examina¬ 
tion that about the first of June he was going about the houses regu¬ 
larly every day; traveled over the road every day in front of the 
houses from April 26 l h to June 12th; did not see anv sink in the 
roadway; if it existed did not see it; did not go to look at the hole 
when he heard of the accident; nor at any time afterwards; had 
th 3 conversation with Connellee in the hall and told Mr. Turner, 
who is the road supervisor, about it; also told another gantle- 

22 man (indicating Mr. Bradshaw, an employee of the District 
of Columbia). 
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Whereupon to further maintain the issues on its part joined, the 
defendant called as a witness Philip H. Nealon, who testified that 
he is a plumber and did the plumbing work upon the two houses; 
had finished the houses before the 23th of April; traversed Twelfth 
Street up until the 12th of June; saw nothing unusual opposite the 
houses. 

Whereupon to further maintain the issues on its part joined the 
defendant called as a witness William Messer, an employe of the 
District of Columbia as a detective, who investigated the accident 
which resulted in the death of Burke, and found blood stains on the 
west side, near the gutter, in the road, something less than one hun¬ 
dred feet, south of the trench; found the trench probably a foot wide 
or a little wider, sixteen inches mavhe; just a slight depression; 
probably an inch or an inch and a half deep; the sides were scoop¬ 
ing, no sudden drop. 

Whereupon to further maintain the issues on its part joined the 
defendant called as a witne^ Warren 0. Embrey, an employe of 
the District of Columbia, as a detective, who investigated the 

23 accident with the preceding witne«s and testified that there 
had been a cut across the street which was filled in; it was 

from fourteen to sixteen, or eighteen inches wide; one and a half 
inches deep, and kind of wavy; the edges were worn off; kind of 
rounded; thinks it w T a* about sixty feet from the ditch to the blood 
spot; and upon cross-examination that his visit was on the 14th day 
of June, and that the spot appeared to be a blood spot; that the 
trench was a sloping trench which ran across the roadwav; well 
over to the west side to within possibly three or four feet of the curb. 

Whereupon to further maintain the i 3C ues on its part joined the 
defendant called as a witness Henry C. Stroman. a mounted police 
officer who testified that he frequently went up and down Twelfth 
Street and knew its condition in June. 1912; remembers the gas 
trench; there was a slight depression; such as happens when a trench 
is filled in with loose stone and wheel 3 going over it scatter them and 
move them out more or less, but nothing that would justify the re¬ 
port of a dangerous condition; did not report this place; cannot state 
exact time when Cook spoke to him about the street, but it was in 
the late winter of 1911 or the early spring of 1912 when it was thaw¬ 
ing and freezing, before the gas trench was dug; and upon cross-ex¬ 
amination, that the reason he testified that Cook spoke to him in the 
freezing weather was wher3 the wheels had thrown clay from the 
trench of the waler main or the sewer there and during the thaw 
left it bad and took up some of the concrete with it; remembers there 
was freezing weather up into the Spring; did not renort the condi¬ 
tion of the sewer main and water main referred to; Cook just hollered 
from his wagon “The street is in an awful condition”. Witness did 
not report it, and upon redirect examination that his talk 

24 with Cook was about the east side of the street. 
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Whereupon to further maintain 1 the °® poUceofiicer of the 

defendant called as a witness T^eracnihers when the gas 

District of Columbia, who. testifred t . t h 2 ^ after the tren ch 
main in question was laid in theSpri‘"g ' 1La J a small deprcs- 

was filled up the road was alright thmlkM^ which he did not 
sion near the center of the street, t ut; ” ation , that the depression 
consider dangerous; and "P°" or0 f ^ e atreet a nd looked like it was 
was a little west of thenudd.:^ lth ; it was out near the 

Am» « - »•»“ 

the street at all. 

Whereupon to further mamtain^the ^ynsVnoCe 1 officer. who 

street, and was left in ™V™-. 0Vl • waeons coin 2 over it would 
in June there wa= a htt e deprcs o ^ were doped and the 

ho”ow it out a Idtle hit : side« o the ^ d witness indues 

ditch was in the jrfwW 1 ^f n t : on the we* sffie of the 

an inch and a half deep at the cl e e t c ;de much and it 

street there was a raise; «c in the center; and unon ero-ex- 

never was hollow’d out as mi ch a. " , , acroos t(l0 nvdd'e of the 
amination. that the denressio ^ ^ that thi e'evation re¬ 
street to either side a' out the w dh f from the west 

ferred to extended rot * h ® d deore^ion in the middle of the 

Ar«re^XCd°1!,ndi«o n Of the street during the winter 
and did not report it. . . , 

25 Whereupon to further m h" Mamh, ’assdst- 

the defendant call of Columbia: who testified 

ant inspector of plumbing Street northeast, frequently dur- 

that he went up and down lwelfthStrea, - a t Lrou<rhfare 

ing the month of June, 19U tha, tne -i ^ fiUed in it was 

going north and south, tha w street - that the condition of the 

srr; Stonsrsx ~ **■—*•• 

saw^other depressions, but did not see this one. 

Whereupon to further 

defendant called as a witness C «r™ „ 0 f eountv roads - in the em ‘ 

he is foreman of labor an co remembers the gas trench and that 
ploy of the District of Columbw, rememoere ^ ^ ^ ^ the ^ 

he could see no depression S ^ cross-examination, 

that he repaired the cut been kill’d there until he sent a 

that he did not know a manJi ■ tld him there had been 

man to repair the cut «" d Xt he =ent a man to do the work and 
an accident in htit sq-« been dug up. And upon redirect 

u,«>£ «p.lr .* » j™ « th . *» ,h « 1*™“”“ 
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repair and would have teen done whether there had been an accident 
or not; that they have to let a till settle before it can be finally re¬ 
paired. 

26 Whereupon further to maintain the issue? on its part 
joined the defendant called as a witness Andrew White 

(colored) an employe of the District of Columbia, who testified that 
his duties are to repair dangerous holes, plumbers’ cuts, gas cuts, etc., 
and that he repaired the trench in question permanently on June 
15th; frequently travelled the street as it is the main thoroughfare 
leading out to the south part of Brookland and Langdon; made 
measurements of the trench he repaired, because the accident was 
mentioned to him and he wanted the information; trench was 
twenty inches wide, one inch and a half deep; made the measure¬ 
ment just a little west of the center of the street; west of the depres¬ 
sion ; the street was level; measured the deepest part of the depres¬ 
sion, the edges of which were worn off saucer shaped; and upon cross- 
examination that the only depression he found was one of four feet 
in length and a little west of the center of the street; to the east 
there was no depression and west of the four feet referred to there 
was no depression, but a little hump above the surface of the road. 

Whereupon further to maintain the issues on its part joined the 
defendant called as a witness Ernest Beall (colored) who testified 
that he is an employe of the District of Columbia, in the Surface 
Division, and went with witness White to repair the trench on 
Twelfth Street on June 15th; White measured the cut; it was one 
and a half inches deep; about two feet long with a saucer shaped 
edge; measured the deepest part; the depression measured was on 
the west side of the macadam, about four or six feet from the side of 
the gutter line; and upon cross-examination, that the depression 
east and west was about four feet, and north and south about two 
feat, and one arid a half inches deep, and that there was no other 
depre-sion and that the depression measured was four feet 

27 from the west curb. 

Whereupon further to maintain the issues on its part joined the 
defandant cahed aa a witness S. J. Harry, who testified that he is 
on the Pohce forte of the District of Columbia; that the trench 
after being dug was filled up in the usual way and about the time of 
the accident had worn out by use and travel some little, but not 
enough to report; thinks ditch was about one inch and a half deep; 
eighteen inches w.de, and worn out in kind of a saucer shape; 
gradually sloping off; and upon cross-examination that the trench 
ran all the way across the road and was w T orn down deeper on the 
west side; was a saucer shaped affair and was practically worn nearly 
all the way across tha street. 

Whereupon further to maintain the issues on its part joined the 
defendant called as a witness W. A. Hemmick, who testified that he 
i3 a priest of the Roman Catholic Church and remembers the acci¬ 
dent to Burke. Thinks the automobile was going twenty-five miles 
an hour; it stopped at tha foot of Franklin Street after crossing the 
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street; and upon cr ] ^ e ^ , J" 1 "“ 0 ff "’ n d ' he’ h^haTno^experienee in 

ttit them a gr,at deal. 

Whereupon further tommlam tissuesevi¬ 
dence that^he saw Burke fall ' ^rke fell'nght 

stopped about t " x 1 ? t ^u' 1 f n f g reet and upon cross-examination, that 
at the corner of Iranklin o-reei, i 

she saw the automobile approaching. 

•28 -ereupon^e^^— iSn'SVhar part 

not tel witness Franc* X.Hgdon that the ea^ ^ ^ Higd t h e 
St^me of^elfth Street was passable by driving close to 

th Whereupon further to t£ 

plaintiff cahed as a with dirt and that it 

titled that he covered the ^ 00 ^^^ Qf ^ ditch and that he saw 

The ditch fihed in for foe last time about foe eleventh day of Au- 

SU Thereupon both sides closed their testimony and the above is the 

substance of all the testimony. uloved the Court to in- 

Thereupon the defendant fo 1 * .L defendant upon the three 
struc t the jury to return » tom* tetified to by the wit- 

fohowing grounds, to wit, hr-^ h tQ charge the defend- 

nesses was not ol such dang . 1 ^ ?tree t by reason of said 

ant with the duty of repain g unsafe condition; second, that the 
trench was not in an unreason • * ^k u i or y negligence and third 
defendant Burke was guihy of feing operated at an un- 

that the vehicle in which he ""^V speed and the Court thereupon 
reasonable and dangerou plaintiff bv her counsel duly 

granted the motion, \\ hereupi - P ^ the Q ourt . Thereupon 

excepted and the excep ion Cendant in accordance with 

the jury returned a verdict for the d-tenaa ^ ^ exception wa3 

29 ■ “ i3,h *»°‘ 
March A. D. 1914, now for them^ BA rnAR D , Mice. 
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